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Statements of Fact

1) The Court of Appeals did not revieve a full accounting of the Estate of Elizabeth K. Wagner.

2)Without a full up-to-date accounting of the Estate of Elizabeth K. Wagner and the Tvedt/Murphy

Mineral Trust, all of outstanding debts and monies owed to Elmer cannot be determined.
3) Mr. Wagner has always believed that the Estate of Elizabeth K. Wagner is to be treated as an entity
contrary to the decision of the court. And he believes that the Estate of Elizabeth K. Wagner was

entrusted to Ms. Archer for proper and honest management.

4) An overpayment to the other heirs totaling $77,473.78 was identified in Mr. Deaton's audit which
ended December 31, 2013.

5) Mrs. Archer still "owes'' the estate $61,069.60, Mr. Kurt Kulesza still owes$6,168.93 and Mr.

Todd Kulesz.a still "owes'" $10,235.25. (See Appendices Item # 2)

4) RULE 9.11 States: ADDITIONAL EVIDENCE ON REVIEW

(a) Remedy Limited. The appellate court may direct that additional
evidence on the merits of the case be taken before the decision of a case
on review if: (1) additional proof of facts is needed to fairly resolve the
issues on review, (2) the additional evidence would probably change the
decision being reviewed, (3) it is equitable to excuse a party's failure to
present the evidence to the trial court, (4) the remedy available to a
party through postjudgment motions in the trial court is inadequate or
unnecessarily expensive, (5) the appellate court remedy of granting a new
trial is inadequate or unnecessarily expensive, and (6) it would be
inequitable to decide the case solely on the evidence already taken in the
trial court.

(b) Where Taken. The appellate court will ordinarily direct the trial

court to take additional evidence and find the facts based on that evidence.
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4) On September 6, 2016 the Court rendered the following decision:

"Jill's response to this argument is simple: the trial court merely followed the advice of the accountant,
and the accountant was right. The trial court adopted the accountant's advice. The CPA, Deaton, testified
at the earlier evidentiary hearing to explain his accounting. He stated that if Elmer were compensated his
25 percent of the deficit capital payments owed by the other beneficiaries, he would be due an additional
$19,000. Deaton opined that this would make Elmer whole 14 No. 73629-9-1/15 again, and going
forward, the royalty payments from the Tvedt/Murphy trust would be divided equally amongst the four
beneficiaries. Before the trial began, the court granted Elmer's motion to have the oil and mineral deed
proceeds deposited into the court registry. After trial, the court stated in its conclusions of law that the
monies held in the court registry would be released to the Tvedt/Murphy estate trust upon a full
accounting of the estate and the Tvedt/Murphy trust, and upon satisfaction of all outstanding debts
and monies owed to Elmer. Generally, a court that has custody over funds has the authority and duty to
distribute funds to the party or parties who are entitled to the funds. Pac. Nw. Life Ins. Co. v. Tumnbull, 51

Wn. App. 692, 699, 754 P.2d 1262 (1988). The court has broad discretion to avoid an unlawful or unjust

result in distributing funds. Id. Here, the other beneficiaries were required to pay back their overpayments

to the estate.

The estate then owed Elmer $19,789 to make him whole. This was not a personal obligation of Jill, Todd,
and Kurt. It was the estate's responsibility to distribute the funds that were owed to Elmer.

Deaton's accounting method treats the estate itself as an entity. Elmer has made no colorable argument
explaining why the trial court abused its discretion by treating the estate as an entity. The distribution
from the court registry effectuated the division of funds determined in the estate accounting.

Therefore, we affirm the trial court's disbursement of funds."

(Note: Emphasis added)



ARGUMENT

NOTE: Why should the court approve amotion for a full accounting of the estate and the Tvedt/Murphy
trust and upon satisfaction of all outstanding debts and monies owed to Elmer?

",

1) The court was in error in that ""a full accounting of the estate and the Tvedt/Murphy trust" was never
presented to verify an audit including all deposits and payments to the Court Registry.

1.1 Note: How does the failure Ms. Archer to provide a full accounting affect Mr. Wagner?

1.2 Mr. Wagner cannot reply in full to the Request for Review without an audit including deposits and
withdrawals of the Court Registry based on the following:

1.2.1) On March 4, 2015 Mr. Mills knew the heirs had not yet returned the overpayments to the estate.
(See email March 4. 2015 from Mr. Mills to Mr. Arceneaux Page 1001 V3 Clerk Paper Appendices #1)

1.2.2 The Court Registry stopped receiving payments and making payments in May or June of 2015.

1..2.3 The records show that the estate/trust transferred previous royalty payments from the estate /trust
accounts totaling $91,990 on 7/31/13. (Note Mr. Deaton's audit ended 12/31/13, and Mr. Deaton' audit
was not submitted until 12/12/14. Therefore the overpayments were officially unknown until the court

hearing on 12/12/14.

1.3 Therefore the above shows the overpayments to the heirs, Ms. Archer ($61.069.60), Todd Kulesza

($10,235.25), and Kurt Kulesza( $6,168.93) are still outstanding as of March 4, 2015.

1.3.1 The above shows the money into the Court registry of registry $169,463.78
1.3.2 A REALISTIC estimate of royalty payments from January 2014 to May of 2015 would be

$85,782.81



1.4 The leaves an estimated total of $255,246.59 of unaccounted for funds of the Estate Of Elizabeth

K. Wagner.

Since Mr. Deaton's Audit ended December 31, 2013 and afterwards money continued to flow in and out
of the Court Registry, how much money went into the Court Registry, how much went out. Who received
payments and why? A certified audit by a certified public account would answer the foregoing questions.

Fact:1) The court was in error regarding the distribution of funds from the registry-without

establishing that the overpavment of the heirs, Ms. Archer ($61,069.60), Todd Kulesza ($10,235.25),

and Kurt Kulesza( $6.168.93), was returned to the Court Registry

The Ruling of the Court of Appeals is in Direct Conflict with Prior Rulings of this Court and
Other Divisions of the Courtof Appeals.

The opinion of the Court of Appeals conflicts with prior case law requiring a trustee to make an

accurate and equitable accounting of, and where necessary recover, misappropriated trust assets.

The finding of the Court of Appeals held in essence that it was permissible for the Trustee to
distribute the assets held in the Court Registry without a fair, complete accounting which would have
show the proper final distribution from the Court Registry. The court used an accounting which
ended before the assets of the Court Registry were formerly taken into account in making its
decision. The court knew that the heirs Ms. Archer, Kurt Kulesza and Todd Kulesza had been
overpaid a total of $77,473.78 in Trust assets. The court assumed that the $77,473.78 had been
returned to the Court Registry. This decision conflicts with prior case law that requires a trustee to
make an accurate and equitable accounting of trust assets which have been stolenor otherwise
misappropriated through fraudulent or invalid means.

The Tucker Court stated that the duty of the trustee is to, "render an account not only mathematically

correct, but equitably fair..." Id at 772




"The converse of the duty of the trustee to render an accounting and to furnish information is the
right of the beneficiary or his representative to demand such an accounting or information." State v.
Taylor, 58 Wn.2d 252, 258, 362 P.2d 247 (1961). It was the duty of the court to obtain a complete
accurate accounting of the misappropriated of trust assets.

Tucker v. Brown, 20 Wn.2d 740, 150 P.2d 604 (1944) The Tucker Court stated that the duty of the

trustee is to, "render an account not only mathematically correct, but equitably fair..." /d at 772

(emphasis added).

It was the duty of trustee to make a full and correct accounting of all known assets of the Elizabeth
K. Wagner Estate - Tvedt-Murphy Trust. There are two reasons for the imposition of this duty:

Ms. Archer (Mr. Mills) was aware of the conflict between her method of distribution from the Court
Registry and Mr. Wagner' method. This difference in essence is a command to make an accounting
to this court in Tucker v. Brown, supra

It is the general rule that all trustees must make an accounting of the trust.

Ms, Archer. Personal Representative/Trustee must account for the assets in the Court Registry for
period that during which she herself has held it' 65 C.J. 890, Trusts, § 786.

Supporting Evidence:

The court of appeals correctly states "Generally, a court that has custody over funds has the authority and

duty to distribute funds to the party or parties who are entitled to the funds. Pac. Nw. Life Ins. Co.

v. Turnbull, 51 Wn. App. 692, 699, 754 P.2d 1262 (1988). The court has broad discretion to avoid an

unlawful or unjust result in distributing funds. Id.

Here, the other beneficiaries were required to pay back their overpayments to the estate.

The estate then owed Elmer $19,789 to make him whole. This was not a personal obligation of Jill, Todd,
and Kurt. It was the estate's responsibility to distribute the funds that were owed to Elmer. Deaton's

accounting method treats the estate itself as an entity. Elmer has made no colorable argument explaining



why the trial court abused its discretion by treating the estate as an entity. The distribution from the Court
Registry effectuated the division of funds determined in the estate accounting. Number. 73629-9-1/15"
The audit summary by Mr. Deaton shows Ms. Archer owed the estate $61,069.60, Mr. Todd Kulesza
owed $10,235.25 and Mr. Kurt Kulesza $6,168.93 for a total of $77,473.78. (Page 951 10-4-0504 Clerk

paper Appendices #2))

The above argument is based on the answer to one question.

Did the Personal Representative, Ms. Archer, act in the best interest of Mr. Wagner and return the

overpayments to the estate?

All evidence indicates that the overpayments were not returned to the estate account in the Court
Registry.
On or after December 14, 2014, did Ms. Archer return the $61,069.60 she owed the estate? On or after
December 14, 2014 did Mr. Todd Kulesza return the $10,235. 25 he owed the estate? On or after
December 14, 2014 did Mr. Kurt Kulesza return the $6,168.93 he owed the estate?
2.1.4 Was The total owed to the estate of $77,473.78 returned?
On April 7, 2015 Ms. Giovannini in her email to Mr. Mills states,
"Keep in mind Mr. Wagner still has a 25% interest in the amounts the other three were overpaid.
The payment has no impact on the collections or disbursement of funds from the other three

heirs. Mrs. Archer still "owes" the estate $61,069.60. Mr. Kurt Kulesza still owes$6,168.93 and

Mr. Todd Kulesz.a still "owes" $10,235.25." (See Email dated April 7. 2015. Page 1064 Clerks

papers, See Appendices #3)
Obviously by Ms. Giovannini's email on 4/7/2015 shows the other heirs still owe the estate a
total of $77473.78. (Email dated April 7, 2015 Page 1051 Clerk papers vol 3 Appendices #4) )
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However, Ms. Giovannini is an assistant to Mr. Deaton. Mr. Deaton is the Public Certified
Accountant. Also Ms. Giovannini several times has been lacking in her analysis and had to be
corrected.

My caleulation is thiat Mr. Wagner is owed: $29,435.59 [botton Rne for him o the accounting summary sttached)

He is also owed, % of the amounts "overpaid™to the three kids, being % of $61,069.60, plus % of 56,168.93, plus % of
§10.235.25~0r $1/4 of $77,473.78, meaning he’s owed an gdditional $19,368.45. '

The $29,000 shown above is a correction to the audit that Mr. Mills brought to the attention of the court
after the court had made a final decision in court. Earlier Mr. Wagner had to bring to the attention of Mr.
Deaton an oversight of about $60,000 that Ms. Giovannini had failed to include in her first analysis. Her
first oversight was concerning the improper payment that Ms. Archer paid herself outside the estate In
regard to the sale of the house in Federal Way, WA.

Possibly the three heirs agreed to split the $77,473.78 equally as might have been suggested when the
court said (See The transcript of the Court Hearing on December 12,,2014,0n page 21 lines: Appendices

#5)

Well, and I would say at this point perhaps, since the
8 siblings are -- still have some issues to deal with in terms
9 of their negative, you know, accounts, I suppose they could
10 work that in if they decided to do that. But they've got
11 some settling up to do amongst themselves, obviously --
but there is nothing in the record to show that the executrix, made any effort to accomplish a
" deal with in terms of their negativesyeudaews accounts ..... "
Also the Court states (on page 26 lines 22-23 Verbatim Record of Proceedings (From Audio Recording

of December 12, 2014 Appendices #6))

""22 1 have no problem with Mr. Wagner getting the money

23 he's due out of the registry of the court"




The distribution then becomes very simple Says the Court.

"Give Mr. Wagner what he is owed

and split the remainder

with the three remaining heirs."

Here the Judge is correct if the other heirs did not return the over payment to the estate and Mr. Wagner is
first paid 1/4 of the total money in the registry and then the $19,789 from the balance after his one fourth
is out of the registry. And of course the rest belongs to the other three heirs.

The courts final ruling was in error in that it first paid Mr. Wagner the $19,789 from the total amount in
the Court Registry and then divided the balance among the four heirs.

The money ($19,368.44) in error was paid from the entire amount in the registry. Therefore Mr. Wagner
was not paid what he was owed because Mr. Wagner was owed 1/4 of the entire amount in the registry.
Therefore the court had Mr. Wagner pay himself for the debt owed to him by the other heirs and Mrs._

Archer still "owes" the estate $61,069.60. Mr. Kurt Kulesza still owes $6.168.93 and Mr. Todd Kulesz.a

still "owes" $10,235.25.

Note: Mr. Mills states in the Transcript of the hearing Verbatim Record of Proceedings (From Audio
Recording) June 4, 2015 -page 16 Appendices #7) "

And I think that the math, by way, could sort of be --

3 if we had a mathematician here, I think a mathematician

4 would show us that there's ways to make it all come out the

5 same as long as we're comparing apples to apples and oranges

6 to oranges.

Note: The appendices Item Appendices #8 is provided by Mr. Wagner in mathematical terms

and Mr. Mills is invited to make corrections.
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The method used in the Final Judgment Order (Pages 1151-1156 of the Clerks papers Appendices #9)
and Order Amending Final Judgment Order (Pages1158-1159 of the Clerks papers t Appendices #10)
that were used to distribute the remaining funds in the registry.

Mr. Wagner believes the method used to the distribute the remaining funds in the registry provides for an

unjust enrichment to the heirs, Ms Archer, Mr. Todd Kulesza and Mr. Kurt Kulesza, at the expense of

Mr. Wagner

Instead of giving Mr. Wagner his rightful inheritance, Mr. Wagner was penalized. The court only gave

Mr. Wagner $19368.44+(x-$19368.44)/4 when he was due 1/4 (x+$77473.78) + $19368.44].(Note:

appendix vol Ill 1171 & 1082 Clerks notes Appendices #11)

Also, without a closer look at the details, someone (possibly Mr. Mills) may say that Ms. Giovannini
made a mistake in saying Ms. Archer had not returned the money to the registry.

Note: Someone might make this error about Ms. Giovannini if they made a hasty, quick glance at the
King County Superior Court Case Financial Case Number: 10-4-05043-1 report dated 1/22/14 (See
Appendices #12). The report shows are two deposits of $25,990 and $56,000 dated 7/31/13.

However, these deposits were made (7 months) before the December 12, 2014 hearing at which time the

overpayments were first identified by Mr. Deaton's audit. It is intuitively obvious that the deposits were

the result of Mr. Wagner's non-cashed checks from the estate (of over $40,000)and royalty deposits which
can be verified using the accounting sheets (see V11-943 to 947 Clerk Papers Appendices # 13). The
money was in the Elizabeth K. Wagner Estate account and the Tvedt-Murphy Mineral Trust account. The
COURT ORDER GRANTING PETITIONER'S MOTION FOR ORDER REQUIRING OIL AND
MIINERAL DEED PROCEEDS TO BE DEPOSITED INTO COURT REGISTERY filed July 11, 2013
dictated the funds held in the Estate and Trust accounts be deposited in the Court Registry. (Reterence to
Appendices #14)

Therefore Mr. Wagner believes that Mrs. Archer still "owes" the estate $61.69.60. Mr. Kurt Kulesza still

owes $6.68.93 and Mr. Todd Kulesza still "owes" $10,35.25."
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Conclusion

Additional proof of facts is needed to fairly resolve the issues on review and the additional evidence

would probably change the decisions being reviewed.

It is equitable to excuse a party's failure to present the evidence to the trial court.

Motion:

Therefore, based on the above information, Mr. Wagner respectfully moves

that the court to:

1) Order that the Personal Representative, Ms Archer. of the Estate of Elizabeth K Wagner

to provide to the heirs an up-to-date, official, independent and certified audit of the Estate

of Elizabeth K. Wagner which includes all the registry deposits and payments.

2) If the up-to-date, official. independent and certified audit of the Estate of Elizabeth

K. Wagner which includes all the Court Registry deposits and payments is not furnished

and delivered within 30 calendar days from the date of the Court order, Mr. Wagner

may obtain and provide an up-to-date, official, independent and certified audit of the

Estate to include the Registry Funds of case # 10-4-05043-1 the total cost of which is to

be paid solely by Ms. Archer.

3) A 30 day extension is hereby granted to Mr. Wagner to submit a reply to the
Request for Review re. NO. 73629-9-1, COURT OF APPEALS DIVISION I THE STATE

OF WASHINGTON. The extension shall begin from the date the up-to-date, official,

independent and certified audit of the Estate of Elizabeth K. Wagner, which includes all

deposits and payment to and by the Court Registry, are received by Mr. Wagner and

the other heirs.

Elmer R. Wagner Appellant/Cross-Respondent
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CERTIFICATE OF SERVICE
The undersigned certifies under the penalty of perjury under the laws of the State of Washington that I

am now and at all times herein mentioned a resident of the State of Washington, over the age of eighteen
years, not a party to or interested in the above-entitled action, and competent to be a witness herein. On
the date given below, I caused to be served the foregoing document on the following persons and in the

manner listed below:

E. Wagners D U.S. First Class Mail, postage
607 126th St Ct NW D Via Legal Messenger
Gig Harbor, WA 98332 D Overnight Courier

X Electronically via email
D Facsimile

DATED thig 22 day of November 2016 at Gig Harbor ,Washington.

=%

<
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J. Mills

From: J. Mills <jmilis@ijinilis.pros

Sent: Tuesday, March 24, 2015-4:21 PM

To:: -carceneaux@eisenhowerlaw.com’

Subject: ‘Wagner Estate

Attachments: Summary from Accounting.pdf: $29K10 Elmer.pdf; $52K 16 Elmer.paf; Debt owed
Bmersdsy

Chad ~

Attached s an Excel accounting,
I'started with Deaton’s work. His summary is attached, and | believe we stipulated that it was a. goot accounting.

Deaton has everything before December 31, 2013, In other words, he has all the maney owed back and farth prior to
the fawsuit.

However, Deaton’s worksheet-actually aceaunts for the'ruling on “Cnm'm;unﬁy Interest” in the home and he’s:aware of
$52,143 paid by the court to satisfy 100% of the community interest that occurred May 30, 2014,

OK, now also, Deaton says that the other three heirs “owe* money to the estate, and the numbers are: Jill - $61,069.60,
Kurt $6,168.93, and Todd - $10,235.

So, | totaled that up, it's $77,473.78.

If the three chikdren paid that backimo the estate; then that money would all be distribyted K o each; right? Meaning
that Elmer is entitied to a guarterof the roughly $77K owed by the kids- meaning Elmier is owed an additional
$19,368.45, right?

S0, the total owed to Elmer is $48,804.04.

However, Elmer received a distribution from the court on:August 1, 2014 in the amount of $29,015.00. | have attached
both prders paying meney to Eimer.

By this accounting then Elmer is owed §19,789.04 out of the registry, rlght? The bafance of funds should be split four
Wways . v assu ming that we ignore tax liabilities:

Seém right?

J. Mills, return mail: jo
6362

:the mtended recipt t; or an emplﬂyee, of agent respans:bke for dehvering th:s message to the tended recrpient you
are hereby notified that any dissemination; distribution, ar copying of this communication is:strictly prohibited. f you

Appendicies Item # 1
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steshioeation of Funds Per Courts Findings of Fack and Conchuriant
mtxﬁwm
Workihsiet ¥4

M Archer  Elmer Wogner

Kurt Kilessa:  Todd Kuleseo

‘Punds Distrtbuber Through Derrrnbey 31, 2013 fomsh] * s SEATERL § Sadmer  § BN S 9390076
Procwids from Estrow Sata of Horie s sgosro0r 0§ o o= . 5 R R
“Totwl Funds Dlstributed Through Decersber 1. 2053 feast) FWMTEN MR Y WA R
Dreposits Related to Estate
Proceeds Fram Sale of Ronig™: 3 168,158.00

M, Wagner Court Ordered Community iatarest * $- (5310001 4 ) ) ) ) L

Aprmaining Froceeds Dividied Equalhy (5%} S 1405500 § w0035 & pe s N N CB03RS S 3500375
Torat Alloration of Proceeds From Sule of Honve: $ OGRS § 00875 §  3s00dds ¥ 29.008.75.
Proceeds Fran NingcaliRoyalty Income: )

Coptrenyial 5 0B,0R2.06

Hiky S 06058
"Provesds From Minerat/Royahy trcome-*: 5 318.692.64 5 QMm% g BXUsBIE ¢ WRATG S BLATH L6
Othier Fcorrie/Depusits Not Titles

Bank-taterest

*Other Depasits” {Less 55,000 Rira} ) ) B ]
Bifer Intome/Oeposils ot Titked S imer- 3 _ARRpT o5 Loy s O7EDY
Tokal Hevenue Due 1o He g jinasdem & irsegs s

Lok Tiint aasbursememummsupwwsmq § b risaty & sz 5
Total Fands Bue Yo (From) Befors bepensey - RN 808§
‘Expenses Rulated to Estate:
Expanses Paid by the £atate: . . . N
Kttorndy Fees $ WwIANSE $§ npmEs $ TO3Es 3 #7045 -8 7.M368
Tases $ LUEBE § ama s B2 3 31922 ¥ nen
NKIng FoeS: S 6MS s 641 % B8 S 8681 -3 8651
Lowet Drder Transher into.Caurt Begistry Q0080 $ 000 3 - 3050000 5 ..2050000. 5 2330000
Toted Experaes Allogaied to Helrs £ 31435749 § B5HAT S TasagAr S RET TN s 2850087
Summarty and Conclusion:
Tatol Révenue to taburse Before Epenses

Tutel Funds Due To (Framj Meirs

# Proveeds frcm the sate: GF thve federal Way resitence dogs not tit-to te Baok transaction dsied as the toaaf grocseds From the s wiee not diuctly deposited inta the
accaunt, The court ruldd thid Mra. Archer was not eristied 1o /2 cF the sale piiapeeds 3nd subse

Sexdament Sttement.

My cir calcutations veeré re-catciteted sding tha, Eh:cm Title

in dur dnabysis oF th Catate bank sccounts; we w g indication that any iieome was recelved Trony pler miers| leash oompantes s 24 Tvacher Rugoures
Dwdopment , t.LE, &mecpmng. L WX quy Wwitiston; LLG o Diarond Rescirons,

3 $52,147.00 waas patd out oF the courd regiitiy aCeaunt to Eimdr Wagnes (sne workthaat 555.

* Su: transaction sgivity deai,

Page 951
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Less: Current Disbursements of
Funds(12/31/13)  (554,229.92)

Less: Expenses Paid by the
Estate [$28,589.47

ngn‘er 343184

Total Funds Due to MF..

Keep in mind, Mr. Wagner stil‘has a 25% interest in the amounts due from the other three heirs, The: $29,015 payment
has no impact én the collections or disbursement of funds from the other three hieirs. Mrs. Archer still “owes” the estate

'561 069.60; Mr: Kurt. KuEesza stll’ owes" SG 168 93 and Mir, Todd Kulesza stx-l-l- "dwes $10 235 25

To address the additional guestions sent subsequent to the original two:

1. The $52,134 distributed according to the attached May 30, 2014 order is in fact what's referénced in note 3 of
your summary, and o
2. ‘Whether your accounting numbers as shows on the summary take into actount the Jater, August 2014,
distribution to Mr. Wagner of $29; 0157
a. Ves we accaunted for the SSZ 13a; We were ungw e o

a. There Was o accm.mﬂng ugmaix‘ dane, after. 7 SL301 4

I hope this helps clarify, Let me know if-you have any questions:

-

BRI GIOVANNINGE | GPA | Senior Accountant | rjpar: Tacoma, WA
| Phone 253-572-9922 axt. 116-

m ’hmr;‘.*d nuini@idpopz com

party an_y maﬂcr_s adc[ress,ed_.hereln.,

This transmission is Intended only for the party to wham it is addressed and ‘may contain pﬂﬁﬂeged and ‘confidential
_informmm Any unauthamed use, dIssemlnatlon or: copying of this; transmltsion is pm&lbited i you have récelved this.

'(dgital or paper) Unlﬁss expressiv stated ln this e—malt nothmg ln thls messaga shoutd be ccmstrued as a digitaf or'
electronlc signettire.

4
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1. Mills, retura; mafl imills:
5362

mills.pro, Address: 201 Atrium Court; 705 South 9 Tacama, WA 98405, phone: (253) 226

The mﬁ:armat*cm camamed in *his message may be pnv*teged wnﬁdentpat and pmtected qum disctﬂsure if yuu arenot

have rer&:ved th:s ccamm-,rmcatlon in: erfcr, g!easa m:ztufy us: 1mmedfately ty replymg o the: hiessage and z;!eﬁet'ng fmm
your-computer,

From: Brianne Govannini [mallto:bgiovannini@dpepa.comm}

Sent: Tuesday, April 07,:20153:56 PM

To; carceneaux@elsanihoweriaw.com; Cary Deatom; [muls@jm!{ I5. pro, filly.archer@gmat. com;
bjohnson@easanhowerfaw com;:nemonsa@yahoo.com

Subject. Estate of Wagner

Chad,
I've attached worksheets titled "Supporting Docs to help guide the explanation below:

1) We.did not receive the arder granting petitioner’s motions for release of funds from the court registry for the
$25,015, cnly the $52,143 that was granted for Mr. Wagner ' commumty mterest in the Federal Way Praperw
You will see on Worksheet 4 (Page 2 of the pdf document :
of the home sale. The $29,003.75 In Mr. Wagner's colu :-reﬁresents the 529 le he received in the August 1,
2014 motion: Therefore, to answer question #2, the pafties should deduct the $29,015 from the amount due to
Mr. Wagner

"—',

Hyouwant to follow the c’aiwlati’b"n' ¥ ’va di‘c!ed "sh red ‘the amoutit we calculated as Mr. Wagner's 25% interest In the

On'worksheet #4 Funds disttibuted through December 31,2013 §54,229.92

o Praceeds From Sale-(originally’
$29.003.75) $0.00 {received from the cotrt regustry)
Praceeds from Mineral/Royalty

Income $82,173.16
Qther
lncome $1,078.07
Total
Revenue $83.251.23

. N Less: Current Disbursements of
Funds({12/31/13)  (554,229.92)
Less: Expensas Paid by:the

Estate ($28,580.47)
o Total Funds-Due ta Mr.
Wagner $431.84

Keep inmind, Mr. Wagner still has a 25% interest in the amounits due from the other three heirs. The $28,015 payment
‘has no'fmpact on the collections or disbursement of funds from the other three heirs. Mrs. Archer still "owes™ the estate
$61, 059 60, Mr; Kurt Kulesza still “owes” 36,168, 83 and Mr; Todd Kulesza still “owes” $10 235.28;

To address the addjtions| questions sent subsequent ta the original two:
2
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1 don't believe we ever got complete information on those

2 Costs.

3 Q (ByMr Mills) I take it that those little -- the last
4 little bit of adjustments that you're talking about that

5 might arise from one of the boys getting money as a

6 reimbursement, it's probably small, right?

7 A Well, and I would say at this point perhaps, since the

8 siblings are -- still have some issues to deal with in terms
9 of their negative, you know, accounts, I suppose they could
10 work that in if they decided to do that. But they've got
11 some settling up to do amongst themselves, obviously --
12 Q  Okay.
13 A - as well
14 THE COURT: And we're talking, I think,
15 less than $5,000 here?
16 THE WITNESS: Right.
17 THE COURT: Yeah.
18 THE WITNESS: Right.
19 THE COURT: All right. So I think what
20 Mr. Mills is getting at is, he'd like to be able to let the
21 siblings work out their own issues and not have the Court
22 interfere.
23 MR. MILLS:  You have enough on your
24 plate, it -- it seems to me.
25 THE COURT: Do the siblings all agree
Page 21 12/12/14 Byers & Anderson Court Reporters/Video/Videoconferencing Seattle/Tacoma, WA
19
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order recognized that, whereas the other heirs to this

1 estate -- to the estate have had the use and enjoyment of
2 considerable sums of money, Mr. Wagner -- for years,
3 Mr. Wagner has not.
4 And -- and to the extent that there are monies that are
5 being held in the -- in the court registry, those monies
6 rightfully belong to Mr. Wagner. So I would just ask that
7 the Court be consistent with its prior rulings. And if the
8 Court wishes to address payment of taxes or payment of, for
9 example, (inaudible) --
10 THE COURT: Well, the payment of taxes
11 should -- should be in percentage to the amount that each
12 person has inherited. And Ms. Archer has done a good job of
13 trying to waive or get them to waive interest and penalties.
14 And I would suggest that the two of you sit down and
15 figure that out so that each person knows what their tax
16 bill is quickly rather than with any significant passage of
17 time. Because I doubt that they're going to continue to
18 waive that once there's a final distribution made. I think
19 there's good reason not to -- not to impose that now, but
20 aflertodav theremayvnotbe thatsame 200d 1gason
21 I have no problem with Mr. Wagner getting the money
22 he's due out of the registry of the court.
23 MRUARCENEATIX: Thank vou Yaour Honor
24 Well, and of course there's also the issue of money that's

Appendicies Item # 6 20
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DG7120PX DZD KING CO SUPERICR CT PAGE: 1
11/21/2016 01:50PM Case Financial History
Case Nu: 10-4-05043-1

- - - - - - - - - -~--ACCOUNTING SUMMARY - - - - - - - « -
Total Current Bail: Tot Payments Received: 196636.71
Total Bail Payable: ;
Total Current Bond: RECEIVED
Total Bond Payable:. SUPREME COURT

Total . Undisbursed Funds: STATE OF WASHINGTON
Total Disbursed to Payees: 196636.71 CLERK’S OFFICE
Disp Code: Nov 22, 2016, 8:47 am
Last Receipt Date: 07/09/2015 RECEIVED ELECTRONICALLY
Case Fund Investments: N

- -~ - == ==~ - -2 - =--RECEIPTS === o « =« o v = - - =~ = =

RCPT RECEIPT PYMT PMYT PAYER RCPT

DATE NUMEER TYPE MODE NAME AMOUNT

11/04/2013 13080645002 TE CK CONTINENTAL RESOURSES, IN 5177.79

09/05/2013 13090456701 TE CK CONTINENTAL, RESOURCES 4781.45

10/02/2013 13030480201 TE CK CONTINENTAL, RESOURCES 4733,73

07/31/2013 13200369401 TE CK TRUST OF, TVEDT MURPHY MIN 25990.00

07/31/2013 13200369501 TE CK ESTATE OF, ELIZABETH K. WA 56000.00

08/05/2013 13200383001 TE CK CONTINENTAL RESOURCE, INC 4816.09

12/09/2013 13200574301 TE CK CONTINENTAL RESOURCES, INC 5316.61

03/05/2014 14080089802 TE CK CONTINENTAL, RESOURCES 5414.38

03/05/2014 14080089802 TE CK CONTINENTAL, RESQURCES -5414.38

03/05/2014 14080092602 TE CK CONTINENTAL, RESOURCES 6414.38

06/04/2014 14080256202 TE CK CONTINENTAL, RESOURCES 6498.05

07/08/2014 14080302102 TE CK CONTINENTAL, RESOURCES 6752,80

08/06/2014¢ 14080352702 TE CK 'CONTINENTAL, RESOURCES 6050.41

09/05/2014 14080395701 TE CK CONTINENTAL RESOURCES, INC 5863.39

10/08/2014 14080446302 TE CK CONTINENTAL, RESOURCES 5790.17

12/29/2014 14080579902 TE CK CONTINENTAL, RESOURCES 4123.93

02/05/2014 14090050601 TE CK CONTINENTAL, RESOURCES 6539.56

05/07/2014 14090198901 TE CK CONTINENTAL, RESOURCES 7029.32

12/03/2014 14090493801 TE CK CONTINENTAL, RESOURCES 4368.52

08/29/2014 14160554502 SUQO CK EISENHOWER & CARLSON, PLLC 50.00

01/07/2014 - 14200005501 TE CK CONTINENTAL RESOURCES, INC 4078.18

04/08/2014 14200181101 TE CK CONTINENTAL RESOURCES, INC 6487.38

11/05/2014 14200490801 TE CK CONTINENTAL RESOURCES, INC 5459.72

03/04/2015 15080105502 TE CK CONTINENTAL, RESOURCES 2148,04

05/06/2015 15080231102 TE CK CONTINENTAL, RESOURSES 2101.76

06/10/2015 15080291302 TE CK CONTINENTAL, RESOURCES 2268.51

07/09/2015 15080365802 TE CK CONTINENTAL, RESOURCES 2660.03

04/08/2015 15090136801 TE CK CONTINENTAL, RESOURCES 2123.67

02/05/2015 15200043201 TE CK CONTINENTAL RESOURCES, INC 3013.22

Total Received: 196636.71

Total Bail Forfeiture:
Total Bail/Bond Applied:

CREREE S TELL R BB e s AT AT sk naar s



DG7120PX DZD KING CO SUPERIOR CT PAGE: 2 é
11/21/2016 01:50PM Case Financial History ‘
Case Nu: 10-4-05043-1

- = - - e - e e e« -DISBURSEMENTS S - -5 = ===« =

DISBURSE PAYEE PAYMENT CHECK A/DP
DATE NAME CHK NU REF NU AMOUNT STS TYPE
11/07/2013 DWYER PEMBERTON & COULSON 115789 91575 5000.00 C Tender e
02/20/2014 DWYER PEMBERTON & COULSON 122067 97922 8839.00 C Tender b
06/05/2014 EISENHOWER CARLSON PLLC 129223 105159 52143.00 C Tender b
08/07/2014 EISENHOWER CARLSON PLLC 133207 109184 10000.00 C Tender ;
08/07/2014 ELMER R WAGNER 133208 109185 29015.00 C Tender o
08/07/2014 J MILLS, LAWYER 133209 109186 10000.00 C Tender ;
09/18/2014 EISENHOWER CARLSON PLLC 135998 112003 50.00 C Miscellan
10/23/2014 DWYER PEMBERTON & COULSON 138149 114184 23959.93 C Tender
06/11/20615 DWYER PEMBERTON & COULSON 152908 129192 2692,00 V Tender
06/11/2015 ELMER R WAGNER 152909 129193 19789.12 ¢ Tender
06/18/2015 DWYER PEMBERTON & COULSON 153258 129546 2692.00 C Tender
07/01/2015 ELMER R WAGNER 154191 130488 8122.16 C Tender
07/01/2015 J MILLS, LAWYER IOLTA TRU 154192 130489 24366.47 C Tender
07/16/2015 ELMER R WAGNER 155058 131365 665.01 C Tender
07/16/2015 J MILLS, LAWYER IOLTA TRU 155059 131366 1995.02 C Tender

Total Disbursged: 196636.71 :

Note: Void and stop payment detail is not included in the disbursed total

END OF REPORT




OFFICE RECEPTIONIST, CLERK

To: Elmer Wagner
Subject: RE: Estate of Elizabeth K. Wagner Motion for an up-to-date audit

Received 11-22-16

Supreme Court Clerk’s Office

Please note that any pleading filed as an attachment to e-mail will be treated as the original. Therefore, if a filing is by e-
mail attachment, it is not necessary to mail to the court the original of the document.

Questions about the Supreme Court Clerk’s Office? Check out our website:
http://www.courts.wa.gov/appellate trial courts/supreme/clerks/

Looking for the Rules of Appellate Procedure? Here’s a link to them:
http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=app&set=RAP

Searching for information about a case? Case search options can be found here:
http://dw.courts.wa.gov/

From: Elmer Wagner [mailto:namonsa@yahoo.com]

Sent: Tuesday, November 22, 2016 7:25 AM

To: OFFICE RECEPTIONIST, CLERK <SUPREME@COURTS.WA.GOV>

Cc: J. Mills <jmills@jmills.pro>

Subject: Estate of Elizabeth K. Wagner Motion for an up-to-date audit

Attn: Erin L. Lennon
Supreme Court Deputy Clerk
supreme{@courts.wa.gov

Subject: The Estate of Elizabeth K. Wagner Motion for an up-to-date audit
RE: Supreme Court No. 93738-9- In re Elizabeth Kathleen Wagner Court of Appeals
No0.73629-9-1

Ms. Lennon,

The extension to respond which was granted by the court is appreciated. Most of my time has been spent in
researching not only the Rap 13.4(d) but also other rules, laws and history and documents of the case. This has been
a costly undertaking for me in that I have not been able to address other important and pressing matters.

The result of my efforts to date is in the attached motion for an up-to-date audit of the estate. The audit by Mr.
Deaton, which was accepted at the court hearing December 12, 2014 and later was corrected by Mr. Mills, identifies
the need to return the money owed by the other heirs to the estate. An up dated audit is necessary for me to complete
a response to the Request for Review submitted by Mr. Mills.



I have searched the case files available to me and cannot ascertain that the overpayment to the other heirs was ever
paid back into the estate. (Ms. Archer owed the estate $61,069.60, Mr. Todd Kulesza owed $10,235.25 and Mr.
Kurt Kulesza $6,168.93 for a total of $77473.78. (Page 951 10-4-0504 Clerk paper)

[ feel that once the updated audit is completed it will reveal that the overpayments to the other heirs were not
returned to the Court Registry account of the Estate of Elizabeth K Wagner for proper distribution. With this
additional information I believe the Court of Appeals will amend its previous decision. The unreturned
overpayments would be the evidence needed to amend the possibly flawed decisions of the Court of Appeals. It is
necessary for me to have a complete, certified and verifiable up-to-date audit of the Estate of Elizabeth K.
Wagner.

Also my attempt to use the historical case files was unsuccessful. Apparently these files are available only to
attorneys. It was a road block in my efforts to follow what I perceived to be needed by the rules. Therefore the
attached motion is my best effort and the indulgence of the court is requested and appreciated.

Attached please find a motion for a verifiable and certified up-to-date audit of the Estate of Elizabeth K.
Wagner. Additional proof of facts is needed to fairly resolve the issues on review and the additional evidence
would no doubt change the decisions being reviewed.

Also attached is a copy of the Court Registry account which was ordered 11/15/16 and that I just received. The
registry does not identify the return of the overpayments made to the other heirs.

Thank you again.

Elmer Wagner
607 126th St. Ct. NW
Gig Harbor, WA. 98332

CC:  John Stratford Mills (jmills@jmills.pro)
Hon. Richard D. Johnson, Court Administrator/Clerk (via this email)




OFFICE RECEPTIONIST, CLERK

To: Elmer Wagner
Subject: RE: Motion for an up-to-date audit

Received 11-22-16

Supreme Court Clerk’s Office

Please note that any pleading filed as an attachment to e-mail will be treated as the original. Therefore, if a filing is by e-
mail attachment, it is not necessary to mail to the court the original of the document.

Questions about the Supreme Court Clerk’s Office? Check out our website:
http://www.courts.wa.gov/appellate trial courts/supreme/clerks

Looking for the Rules of Appellate Procedure? Here’s a link to them:
http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=app&set=RAP

Searching for information about a case? Case search options can be found here:
http://dw.courts.wa.gov/

From: ElImer Wagner [mailto:namonsa@yahoo.com]

Sent: Tuesday, November 22, 2016 7:57 AM

To: OFFICE RECEPTIONIST, CLERK <SUPREME@COURTS.WA.GOV>
Cc: J Mills <jmills@jmills.pro>

Subject: Motion for an up-to-date audit

Attn: Erin L. Lennon
Supreme Court Deputy Clerk
supreme@courts.wa.gov

Subject: The Estate of Elizabeth K. Wagner Motion for an up-to-date audit
RE: Supreme Court No. 93738-9- In re Elizabeth Kathleen Wagner Court of Appeals
No.73629-9-1

Ms. Lennon,

Please correct the above motion to show it was sent electronically to Mr. Mills (J. Mills
jmills@jmills.pro.

Thank You.

Elmer Wagner



